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THE INDIVIDUAL LIABILITY OF STOCKHOLD- 
ERS AND THE CONFLICT OF LAWS. 

As indicated in an earlier article, 1 the important English case, 
Risdon Iron and Locomotive Works v. Furness,- suggests for 
discussion two closely, related questions bearing on the subject of 
corporation debts: I. The nature of stockholders' individual lia- 
bility considered with reference to the territorial law of a single 
jurisdiction; II. The nature of stockholders' individual liability 
considered with reference to the conflict of laws. The first part 
of the discussion appeared in the article mentioned; the second 
part, as shown by the title of the present article, appears in the 
pages following. 

In the former article were set forth the facts of the case 
before us and also the relevant constitutional and legislative enact- 
ments of California and England. 3 It is obvious that in the 
discussion to follow it will be necessary to assume that present 
readers have an accurate knowledge of these facts and enactments. 
It was, moreover, the primary object of the earlier article, as a 
sort of foundation for the present one, to make clear the nature 
of stockholders' individual obligations and liabilities both under 
the English law relating to limited companies and under the Cali- 
fornia law relating to ordinary corporations. This preliminary 
discussion seems quite indispensable to any satisfactory considera- 
tion of the matters involved in the conflict of laws; and, whether 
or not the views therein expressed are accepted in their entirety, 
a knowledge of them may fairly be presumed as a prerequisite to 
intelligent acceptance or rejection of the conclusions to be here- 
after suggested. In the present article it would be quite inex- 
pedient to go over the old ground in detail; yet at this point it 
may not be amiss to emphasize, in barest outline, the main conclu- 

J This appeared in the April number: Nature of Stockholders' Indi- 
vidual Liability for Corporation Debts, 9 Columbia Law Rev. 285-320. 
A somewhat consequential typographical error in this former article may 
be corrected at this time. The last sentence beginning on page 305 should 
read: On the other hand, if the corporate {or quasi-joint) debt of the 
stockholders is not paid or otherwise discharged, their resulting liability 
is special and proportional. Under forms and methods, etc. 

*[i905] 1 K. B. 304, before Kennedy, J.; affirmed [1906] 1 K. B. 49, 
Collins, M. R., Romer and Mathew, LJJ. 

3 See 9 Columbia Law Rev. 286-287, notes 4, 6, 7. 
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sions previously reached : that a corporation is simply an associa- 
tion of natural persons organized and doing business under forms, 
methods and procedure that are sui generis; that all corporate 
transactions can be adequately understood and stated only in terms 
of the legal rights, powers, liberties, duties, disabilities, liabilities, 
etc., of the natural persons concerned ; that the corporation officers 
and agents are the representatives or "quasi-agents" of the stock- 
holders, and all the obligations and liabilities of the latter result 
from that relation; that, in the case of an ordinary "limited lia- 
bility" corporation or company, such as the "Copper King, 
Limited," it is the stockholders that are subject to the only obliga- 
tion existing in favor of the corporation creditor; that such obli- 
gation and the liability resulting in case of breach are really 
"quasi-joint" and quasi-contractual; that, so far as a California 
corporation is concerned, the obligation and liability are, in some 
respects, closely analogous to the ordinary joint and several obli- 
gation and liability, 4 that both the corporate (or quasi-joint) and 
the individual (or several) obligations and liabilities of the stock- 
holders are quasi-contractual rather than strictly contractual ; that 
the same is true of the individual obligations and liabilities of 
stockholders arising under the laws of various other American 
States. 

With respect to the purpose of the present discussion of the 
Risdon case in relation to the conflict of laws, a few words may 
not be out of place. While the writer is inclined to doubt the 
correctness of the result reached by the English courts, his main 
purpose does not require that any very positive conclusion be 
reached on that point. On the contrary, his aim is to consider 
the larger questions in the conflict of laws suggested by the case, 
and to review the decision merely as one out of many authori- 
ties bearing on those questions. For a number of reasons such a 
discussion may not be without interest : First, as will appear later, 
there are but few decisions precisely in point; and consequently 
but little attention has heretofore been paid to the subject. 
Second, there are a number of different classes of authorities which, 
though not directly in point, bear very closely on the ultimate 
problem presented and tend strongly to suggest the correct solu- 
tion to be reached; yet these various authorities have not been 

4 As to this, see 9 Columbia Law Rev. 306-309. It should be remem- 
bered that the liability resulting from the non-fulfillment of the stock- 
holder's individual (or several) primary obligation is limited according 
to the proportion of the subscribed capital stock held by each stockholder. 



494 COLUMBIA LAW REVIEW. 

brought together so as to exhibit the essential unity of principle 
involved, and most of them are not cited either by the courts de- 
ciding the Risdon case or by the text-writers that state the case 
with approval. Third, the opinions rendered in the case by the 
English judges are not, as it seems, entirely free from obscurity 
as to the precise grounds of decision. Fourth, while, so far as 
the observation of the present writer goes, all the commentators in 
the periodicals and text-books noticing the case have approved the 
result reached, yet, with the possible exception of the writer in the 
Law Quarterly Review, they have not definitely explained or ap- 
proved the reasons given by the English courts. Fifth, as far as 
can be ascertained from the brief comments of the reviewers and 
text-writers, they seem to differ more or less as to their respective 
reasons for approving the result of the case. 5 

*In order to exhibit the variety of ideas relating to the Risdon case, 
the following extracts from the various commentators are presented. 
Certain portions are italicized in order to facilitate subsequent reference 
thereto. 

J. H. B. (Professor J. H. Beale of Harvard University), 18 Green 
Bag, 106 (entire comment here given) : "The extraordinary provisions of 
the California statute can hardly have extraterritorial effect; nor is join- 
ing such a company a submission to the local laws of every state in which 
it has power to act. Pinney v. Nelson is confined to the case where the 
corporation is expressly formed to do business in California. Even if we 
could suppose that the law of California had power to impose _ a liability 
on the defendant, such a liability would hardly be enforced in another 
jurisdiction. Mandell v. Fogg, 182 Mass. 582." 

18 Harvard Law Rev. 452 (approving the Risdon case and apparently 
disapproving Pinney v. Nelson) : "If * * * a partnership is formed in 
one state and its agent contracts an obligation in another, the liability 
of the partners is governed by the law of the place in which the agent 
acts. The existence of the relation of principal and agent, however, is 
to be determined by the law of the place where the transaction occurred 
from which the agency is alleged to have arisen. Thus, in the case of an 
attempt to fasten liability upon a special partner as a result of the acts 
of an agent of the partnership, it has been held that the law of the place 
of the partnership agreement must determine whether the partnership 
agent is empowered to bind the special partner. {King v. Sarria, 69 A r . F. 
£4.) It would seem to follow that the incidents of the relation of stock- 
holder and corporation should be fixed by the law of the place where that 
relation came into being, namely, the place where the corporation was 
created. Of course, it must be regarded as well settled that the agents 
of a corporation are not the agents of the stockholders." 

6 Columbia Law Rev. 45 (approving the Risdon case and also, ap- 
parently, Pinney v. Nelson) : " * * * in the case under consideration, 
the plaintiff was seeking to enforce a liability imposed by a foreign statute 
in derogation of the common law as well as in opposition to the limited 
liability of the English incorporating act. The question is suggested at 
once as to whether we have here a conflict of rights or of remedies. If 
the provisions of the English statute be regarded as establishing primarily 
a legal remedy, something connected with tJie enforcement of a right, then 
it is exclusive of all foreign statutes so far as that court is concerned. 
But if the double liability of the California statute can be regarded as a 
new right conferred upon the creditor and the conflict be one of rights and 
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Suppose that E, an Englishman domiciled in England, is en- 
gaged extensively in mining enterprises in California. While 
temporarily in that State, he makes therein a contract with C, a 
California corporation having its plant and business office in that 
State. By the agreement C is to furnish E certain mining 
machinery at his mines in California, and E is to pay C in that 
State the purchase price, $500." The machinery is duly delivered 
and accepted, but E fails to pay. It is obvious that by the Cali- 

not of remedies, the lex loci contractus should prevail * * * The 
result reached * * * would seem a very proper conclusion of the fore- 
going argument." 

21 Law. Quart. Rev. 105 (approving the decision of Kennedy, J.) : 
"In Risdon Iron & Locomotive Works v. Furness * * * we get the 
other side of the picture — an English limited company invading California, 
making contracts there which by California law involve a personal liability 
on the part of the shareholders, and then the shareholders disclaiming 
liability on the strength of the limited liability constitution of their com- 
pany under English law. Fortunately for the defendant shareholder the 
forum was an English Court: a Calif omian Court might have arrived at 
quite a different conclusion: it might have treated the company as having 
elected to trade under the law of its adopted country — but from the stand- 
point of an English Court is was impossible to hold that a shareholder 
as such could incur any liability beyond the payment in full of his shares." 

22 Law Quart. Rev. 122 (approving the decision of the Court of Ap- 
peal) : "One of the fundamental conditions — the fundamental condition in 
fact — of such constitution is the immunity of the sltareholders from all 
personal liability other than that of paying up their shares, and this im- 
munity — being constitutional — follows the company wherever it goes, and 
conditions all its contracts. Any powers given by the company's memo- 
randum to comply with the statutory enactment of a foreign country must 
be read so as not to contravene this primary and paramount principle 
of the company's constitution. If it does it must be rejected. This is 
all A B C to us, but the foreign manufacturer may well see in it some- 
thing of a trap." 

Professor Josef Kohler of the University of Berlin, 1 Zeitschrift fur 
Volkerrecht und Bundesstaatsrecht, 107 (approving the Risdon case) : 
"Die Entscheidigung ist richtig * * * Die # Frage, wie die Aktionare 
haften, ist eine Frage desjenigen Personlichkeitsrechts, dem die Aktien- 
gesellschaft unterliegt; denn die Aktionare haften kraft ihrer Person- 
lichkeitsbeteiligung (Lehrbuch des btirgerlichen Rechts I S. 336), und 
diese Beteiligung ist der Personlichkeit der Aktiengesellschaft untertan 
und wird darum auch von den Gesetzen der Personlichkeit beherrscht. Es 
gilt daher das Recht des Heimatstaates der Aktiengesellschaft, und die 
Bestimmungen des amerikanischen Rechts konnen, was auslandische Ak- 
tiengesellschaften betrifft, nur als amerikanisches Amtsrecht fur ameri- 
kanische Gerichte gelten." 

Compare also Westlake, Priv. Internat. Law (4th ed., 1905) 365; Dicey, 
Conflict of Laws (2nd ed., 1908) 470; Leake, Contracts (5th ed., 1906) 
316. 

e It is not expressly stated in the reports of the Risdon case that the 
purchase-price of the machinery was to be paid in California, but all 
the circumstances strongly suggest that such was the fact. Furthermore, 
if the contrary does. not affirmatively appear, both the English and the 
American courts "presume" that the place of performance is the same 
as the place" of contracting. See Don v. Lippmann (1837) 5 CI. & F. 1, 
12; Foote, Priv. Internat. Jurisp. (3rd ed., 1904) 45; Minor, Conflict of 
Laws (1901) 378, collecting the American authorities. 
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fornia law E incurred a primary obligation to pay C the full $500. 
Let it be assumed, however, (contrary, of course, to the actual fact) 
that, had the same sort of contract been made in England, by the 
English local law E's primary obligation would have been limited 
to the fair market value of the machinery at the time the contract 
was made, say $45o. 7 An action against E having been brought 
by C in an English court, what rule of law will be applied in de- 
termining the extent of E's obligation? 

It is clear that in determining this case the English court, in 
the last analysis, applies its own municipal (or national) law. 8 
This municipal law, however, has two great divisions. The first 
consists of those comparatively familiar rules that are applicable 
to transactions occurring exclusively within the territorial bounds 
of England and having no extraterritorial aspect whatever. The 
second division comprises those rules that govern transactions 
which, as in our hypothetical case, involve one or more extra- 
territorial elements. For the disposition of such cases the Eng- 
lish law may adopt the territorial, or local, rule prevailing in some 
other State or country. The hypothetical California case now 
being before the English court, this second division of the Eng- 
lish law furnishes two subordinate sets of rules to guide the judge. 
First, independently of any special policy or impolicy intrinsic to 
the "maintenance of the action" in the English forum, what rules 
of law does the English law adopt for disposing of the case? 
Second, taking into consideration such policy or impolicy, what 
rules does the English law furnish for disposing of the case so 
far as the English forum is concerned? These questions put in 
more usual, though perhaps less exact, terms are : First, according 
to what law should the nature and extent of E's primary obliga- 
tion be determined ? Second, in case of breach may an action be 
maintained in the English courts to enforce E's liability? 

The considerations relating to this hypothetical case readily 
suggest the proper mode of dealing with the Risdon case. It is 

'This assumption is made so as to raise, as far as is possible in the 
case of a single obligor, a question similar to that in the Risdon case, — 
that is, a question relating to the limitation of the scope of the primary, 
contractual obligation. 

"See Lord Selborne in Ewing v. Ewing (1885) 10 App. Cas. 453, 513; 
Taney, C. J., in Bank of Augusta v. Earle (1839) 13 Pet. (U. S.) 519. 
588-589; Gray, J., in Hilton v. Guyot (1895) 159 U. S. 113, 162 et seq.; 
Westlake, Priv. Internat. Law (4th ed., 1905) 7. 23; Dicey, Conflict of 
Laws (2nd ed., 1908) 3. Compare Savigny, Conflict of Laws (Transl. 
by Guthrie, 2nd ed., 1880) 69. 

"The necessity for distinguishing between these two questions will 
be further discussed in a subsequent part of this article. 
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assumed that the basic facts of that case are now before us. In 
one particular, however, as will appear later, it is barely possible 
that the proper inference of fact to be drawn from the basic facts 
as set forth in the statement of claim may be capable of dispute. 
In order, therefore, to raise squarely those general questions in 
the conflict of laws that it is the purpose of this article to consider, 
it seems necessary, for the present, to postulate the conclusion that 
the memorandum and articles of association of the Copper King, 
Limited unequivocally authorized 10 the directors and other officers 
of the company to acquire mines in California and, in connection 
therewith, to purchase the mining machinery in that State. Under 
the facts of the Risdon case as thus interpreted, the two questions 
presented to the English courts were these: I. What rule of law 
should determine the nature and extent of the primary 11 obliga- 
tions of the shareholders as to the debt incurred in California by 
the Copper King, Limited? II. Assuming that the California 
rule of law is properly applicable so as to impose on the English 
shareholder an individual primary obligation, may the California 
creditor, in case of breach, maintain an action in the English 
courts for the purpose of enforcing the Englishman's "general, 

"It will be observed that all the commentators and text-writers referred 
to, ante, pp. 494, 495, n. 5. by necessary implication, take the view that such 
an authorization existed. This matter will be noticed with greater par- 
ticularity in a subsequent part of the discussion. 

"It seems clear that in the Risdon case the only disputed question 
was whether the defendant shareholder had subjected himself to any 
individual primary obligation whatever. There was no dispute as to the 
individual remedial obligation and liability that would have resulted 
had any primary obligation been recognized. The plaintiff sought to 
recover from the defendant the lowest possible amount of damages, that 
is, an amount proportional to the shares of stock held by the defendant. 

It should, perhaps, be added, however, that the fair inference from 
the English cases considered as a whole seems to be that the remedial 
obligation and liability resulting from a breach of a primary, contractual 
obligation are determinable by whatever law governs the primary obliga- 
tion. Compare especially Gibbs v. Fremont (1853) 9 Ex. 25; Jacobs v. 
Credit Lyonnais (1884) 12 Q. B. D. 589; Gibbs v. La Societe Industrielle, 
etc (1890) 25 Q. B. Div. 399. In the last case, p. 405, Esher, M. R., said: 
"The general rule as to the law which governs a contract is that the 
law of the country, either where the contract is made or where it is to 
be so performed that it must be considered to be a contract of that country, 
is the law which governs such contract; not merely with regard to its 
construction, but also with regard to all the conditions applicable to it as a 
contract. I say 'applicable to it as a contract to exclude mere matters of 
procedure, which do not affect the contract as such, but relate merely to 
the procedure of the court in which litigation may take place upon the 
contract. The parties are taken to have agreed that the law of such 
country shall be the law applicable to the contract." 

For a contrary view, see Professor J. H. Beale, (1896), 10 Harvard 
Law Rev. 168, 173, Summary of Conflict of Laws (1902) sees. 96, 97. 
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proportional, individual liability?" These two questions may best 
be considered somewhat separately from each other. 

I. What rule of law should determine the nature and 

EXTENT OP THE PRIMARY OBLIGATIONS OF THE SHAREHOLDERS AS TO 
THE DEBT INCURRED IN CALIFORNIA BY THE COPPER KING, LIMITED ? 

From the discussion in the former article it is clear that, as 
to such debts as may have been contracted by the Copper King, 
Limited in England, the shareholders incurred only a corporate 
(or quasi-joint), primary obligation. It is also clear that, as to 
a debt contracted in California by a California corporation, the 
stockholders thereof incur not only a corporate (or quasi-joint), 
primary obligation similar to that of the English shareholders just 
mentioned, but also individual (or several), primary obligations; 
that is, under the California law the obligations and liabilities of 
stockholders in California corporations are in many respects 12 
similar to the ordinary joint and several obligations and liabilities. 
It is likewise evident that, as to debts contracted in California by 
a foreign corporation or company such as the Copper King, 
Limited, the statute of that State by its express terms purports to 
impose on the stockholders the same sort of corporate (or quasi- 
joint) and individual (or several) obligations. 13 Now, no one 
seems to question that, as to all the usual incidents relating to the 
validity and nature of any alleged corporate (or quasi-joint) obli- 
gation, the California rule of law was controlling. The precise 
point of dispute relates to the individual (or several), primary obli- 
gation. As to this should the English courts have applied the 
rule regulating debts incurred in England, or should they have 
applied the rule expressly imposed, so far as possible, by the Cali- 
fornia statute (lex loci contractus') ? 

Since, as already indicated, there are but few authorities deal- 
ing avowedly with the precise question involved, it would seem 
that it can best be answered by. resort to fundamental principles 
and analogies relating to the conflict of laws. That being so, 
the principles and authorities to be considered in the entire article 
fall naturally into two parts: A. Principles and authorities relat- 
ing directly to obligations other than those of stockholders; B. 
Principles and authorities relating directly to the obligations of 

"See ante, p. 493, n. 4. 

"California Civ. Code, sec. 322, quoted 9 Columbia Law Rev. 286-287, 
n. 7. 
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stockholders. The discussion of the first class of cases will ob- 
viously afford a basis for an adequate consideration of the second. 

A. Principles and authorities relating directly to obligations 
other than those of stockholders. 

The introductory cases here to be considered may be con- 
veniently arranged in a sort of ascending series ranging from the 
simple to the more complex cases: i. Rules of law applicable to 
ordinary several contractual obligations; 2. Rules of law applic- 
able to ordinary, joint or joint and several, contractual obligations ; 
3. Rules of law applicable to several contractual obligations aris- 
ing through agency; 4. Rules of law applicable to joint or joint 
and several, contractual obligations arising through agency. De- 
spite their important bearing on the ultimate problem,- it is obvious 
that the limits of space require the discussion of these preliminary 
cases to be as brief as possible. 

1. Rules of law applicable to ordinary, several, contractual obli- 
gations. — As a starting-point for the brief consideration of the 
English and American law relating to ordinary contracts having 
extraterritorial elements, the hypothetical case already put for a 
different purpose will again suffice. It can hardly be doubted 
that, according to both the English and the American authorities, 
the lex loci contractus, that is, the California law, would control 
in determining whether or not E's obligation to pay for the mining 
machinery is limited to the market price as contrasted with the 
contract price. This would seem plain from a review of the 
English cases considered as an entirety. In this brief survey, 
however, it will be possible to notice only two leading and typical 
cases at any length. 

In Peninsular and Oriental Steam Navigation Company v. 
Shand, 1 * the facts were these : The plaintiff was a British subject 
domiciled in England. Intending to proceed to Mauritius, he 
purchased a ticket in England from the defendant, an English 
company, this ticket entitling him to passage from Southampton 
to Mauritius via Alexandria and Suez. The voyage from South- 
ampton to Alexandria and from Suez to Mauritius was to be made 
on board English vessels owned by the defendant. The land 
carriage between Alexandria and Suez having ended, at the latter 
place the plaintiff's baggage was put aboard a small vessel in 
charge of the defendant to be taken to the regular vessel lying a 

"(1865) 3 Moo. P. C. (N. S.) 272. 
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little distance out at sea. It was on board the small vessel that a 
certain parcel belonging to the plaintiff was last seen. In the body 
of the plaintiff's ticket, which he had signed at the time of purchase, 
it was stated that the engagement of the company was subject 
to the conditions and regulations endorsed thereon; and among 
the latter was the clause: "the company do not hold themselves 
liable for damage to, or loss, or detention of passengers' baggage." 
The plaintiff having sued the company in Mauritius, the Supreme 
Court held that the contract was governed by the French law 
prevailing in Mauritius, and that the defendant company was 
therefore liable. On appeal the Privy Council reversed this de- 
cision, holding (i) that according to the general rule "the law of 
the country where the contract is made governs as to the nature, 
the obligation, and the interpretation of it;" (2) that to this 
general rule "there are, no doubt, exceptions and limitations" based 
on the supposed intention of the parties as indicated by the nature 
of the contract and the circumstances involved; (3) that in the 
case before the court the "actual intention" of the parties as thus 
shown was that the local English law should control. 

The general rule was thus announced in the oft-quoted lan- 
guage of Lord Justice Turner, who spoke for the entire court : 15 

"The general rule is, that the law of the country where a con- 
tract is made governs as to the nature, the obligation, and the in- 
terpretation of it. The parties to a contract are either the sub- 
jects of the power there ruling, or as temporary residents owe it 
a temporary allegiance : in either case equally they must be under- 
stood to submit to the law there prevailing, and to agree to its 
action upon their contract. It is, of course, immaterial that such 
agreement is not expressed in terms; it is equally an agreement 
in fact, presumed de jure, and a foreign court interpreting or en- 
forcing it on any contrary rule defeats the intention of the parties, 
as well as neglects to observe the recognized comity of nations." 18 

This general rule, so well expressed and defended in the fore- 
going passage, has been applied in a number of English decisions f 

I5 (i86s) 3 Moo. P. C. (N. S.) 272, 290. 

"The italics are those of the writer. It may be stated here, once for 
all, that the same is true as regards all italics used in quotations from 
judicial opinions, text-books or legislative enactments. 

"B. g., Quarrier v. Colston (1842) 1 Phil. 147; Santos v. Illidige (i860) 
8 C. B. (N. S.) 861; Jacobs v. Credit Lyonnais (1884) 12 Q. B. D. 589 
(proceeding avowedly on the supposed intention of the parties as the 
dominant factor, and under the particular circumstances applying the lex 
loci contractus; the latter is recognized by the judges of both the lower 
court and the Court of Appeal as the general rule. See p. 596, per Den- 
man, J.; p. 597, per Manisty, J.; pp. 600-601, per Bowen, L. J.) ; Gibbs v. 
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and in practically all the cases decided since the Shand case the 
judges have expressly recognized the general applicability of the 
lex loci contractus, even though, in some instances, 18 they have 
held that the particular agreement before them should be governed 
by some other rule, that is, the law by which "the parties in- 
tended that the transaction should be governed, or rather" the law 
to which "it is just to presume they have submitted themselves in 
the matter." 10 

It now seems necessary to exemplify what, under the English 
doctrine as to the "presumed intention" of the parties, is requisite 
to displace the lex loci contractus as the controlling rule. Prob- 
ably the best case for this purpose is In re Missouri Steamship 
Company? A contract was made in Massuchusetts between the 
plaintiff, domiciled in the United States, and the defendant, an 
English company. By the agreement the plaintiff's cattle were 
to be carried from Boston to England in a British ship. A clause 
in the contract, drawn "in the English form," stipulated that the 
company should not be liable for the negligence of the master or 
crew of the ship. Such a clause was valid by the English law, 
but void by that of Massachusetts on grounds of public policy. A 
loss having resulted from the negligence of the master and crew, 
the plaintiff brought an action in the English courts. Mr. Jus- 
tice Chitty held (i) that, although prima facie the lex loci, con- 
tractus would apply, yet the nature of the contract and the cir- 

Societe Industrielle, etc. (1890) 25 Q. B. D. 399, 405 {per Esher, M. R: 
"It is clear that these were English contracts according to two rules of 
law; first, because they were made in England; secondly, because they 
were to be performed in England") ; Hamlyn v. Talisker Distillery [1894I 
A. C. 202 (proceeding on the "intention" theory, and under the particular 
circumstances finding the lex loci contractus applicable) ; Kaufman v. 
Gerson [1903] 2 K. B. 114, 116 (French law held to govern, as to essential 
validity, a contract made in Prance; in the Court of Appeal the same 
view seems to have been taken, but it was held that the actual decision 
should be reversed on the sole ground that, since the contract was in con- 
travention of essential principles of morality and justice, an action should 
not be permitted to be maintained in an English forum. See [1904! 1 
K. B. 591, S98). 

"See, e. g., Lloyd v. Guibert (1865) L. R. 1 Q. B. 115, 122; per. Willes, 
J.; In re Missouri Steamship Company (1889) 42 Ch. D. 321, 326, per 
Chitty, J. (compare Halsbury, L. C, at p. 336). 

"Language of Willes, J., in Lloyd v. Guibert (1865) L. R. 1 Q. B. 115, 
120. This represents substantially the form of statement most frequently 
adopted by English judges. The nominal "intention" theory of the 
English courts goes back to the oft-quoted statement of Lord Mansfield in 
Robinson v. Bland (1760) 2 Burr. 1077, 1078: "The parties had in view 
the law of England. The law of the place can never be the rule, where 
the transaction is entered into with an express view to the law of another 
country, as the rule by which it is to be governed." 

="(1889) 42 Ch. D. 321. 
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cumstances involved were sufficient indicia that the parties "in- 
tended" the English law to control ; (2) that, since the stipulation 
was, under the Massachusetts law, merely void on grounds of 
public policy, and not immoral or forbidden by positive law, it 
would be enforced in an English court. This decision was 
affirmed by the Court of Appeal. 

In giving his opinion, Mr. Justice Chitty said inter alia : 

"It is generally agreed that the law of the place where the 
contract is made is prima facie that which the parties intended or 
ought to be presumed to have adopted as the footing upon which 
they dealt, and that such law ought therefore to prevail in the 
absence of circumstances indicating a different intention. * * * 

A different intention * * * may be inferred from the sub- 
ject-matter of the contract and from the surrounding circum- 
stances, as far as they are relevant to determine the character of 
the contract. * * *" 21 

A passage from the opinion of Lord Halsbury in the Court of 
Appeal will fairly exemplify the English method of weighing the 
various "circumstances" referred to by Mr. Justice Chitty as well 
as by the judges in many other cases : 

"Now this is a contract for the conveyance of cattle from Bos- 
ton to England by sea on board a British ship by a British com- 
pany whose domicil is in England. Those circumstances, though 
very strong, would perhaps not be conchisive. But when I look 
at the contract itself and find that the ordinary exceptions to the 
bill of lading are the Queen's enemies and so on, it is absolutely 
impossible to resist the conclusion that the parties did contemplate 
being governed by English law in their contracting relations. If 
I am to assume that the law of the United States is that this par- 
ticular stipulation now in dispute is of no validity in the United 
States and cannot be enforced, when I find that both the parties 
to the contract make this stipulation a part of the contract into 
which they enter which is of validity in England and can be en- 
forced, and cannot be enforced in the United States, it seems to 
me to follow irresistibly that the contract relations into which 
the parties entered were such that they intended to be governed 
and regulated by English law; and if that is so the question is 
free from doubt." 22 

It may well be thought that the nominal ratio decidendi of this 
and similar English cases— that of "actual" or "presumed inten- 
se 1889) 42 Ch. D. 321, 326. 
=(1889) 42 Ch. D. 321, 336. 
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tion" — is open to serious objections both theoretical and practical, 23 
that ultimately, despite the language of the cases, some of them 
are to be supported, if at all, only according to more objective 
criteria, — according to what Mr. Westlake calls "substantial con- 
siderations." 24 It may also be thought, perhaps, that even ac- 
cording to the avowed, nominal theory of the English courts a dif- 
ferent result might well have been reached in the case of In re 
Missouri Steamship Company.™ But the purpose of this intro- 

a For criticisms from various points of view, see Westlake, Priv. In- 
ternat. Law (4th ed., 1905) 279; Professor J. H. Beale (1896), 10 Harvard 
Law Rev. 168, 169 et seq.; Minor, Conflict of Laws (1901) 362 et seq. 

M Priv. Internat Law (4th ed., 1905) sec. 212: "In these circumstances 
it may probably be said with truth that the law by which to determine 
the intrinsic validity and effects of a contract will be selected in England 
on substantial considerations, the preference being given to the country 
with which the transaction has the most real connection, and not to the 
law of the place of contract as such." 

Despite the language used in various parts of his work, Dicey also seems, 
in the last analysis, to adopt a more or less objective test not dissimilar 
to that represented in the language quoted from Westlake: Conflict of 
Laws (2nd ed., 1908) Note 19, What is the law determining the essential 
validity of a contract? At page 820 the learned author says: "Whatever 
form, in short, the objection takes, it amounts to this, that the essential 
validity of a contract cannot depend upon the choice of the parties thereto, 
but that to make the validity of a contract depend upon its proper law is 
to make its essential validity depend on the choice of the parties. 

"The reply to this objection is that its force depends on a misunder- 
standing of the principle contended for. No one can maintain that per- 
sons who really contract under one law can by any device whatever render 
valid an agreement which that law treats as void or voidable. * * * 
If it is clear they meant to contract wider one law, e. g., the law of Eng- 
land, no declaration of intention to contract under another law so as to 
give validity to the contract will avail them anything. But this result 
follows because in the view of the Court their real intention was to 
enter into an English contract." 

It is perhaps well to add, somewhat by way of anticipation, that in 
Pinney v. Nelson (1901) 183 U. S. 144 (the case most nearly like the 
Risdon case), the Supreme Court, though citing leading English cases 
and proceeding nominally according to the "intention" theory, in reality 
adopts objective criteria. This will receive further attention in a subse- 
quent part of the article. 

= In Liverpool, etc., Steam Co. v. Phenix Ins. Co. (1889) 129 U. S. 
397. 458, the facts were essentially the same as those of In re Missouri 
Steamship Co. Yet the court, while reviewing all the important English 
cases and nominally recognizing the "intention" theory, held that the 
"presumption" in favor of the lex loci contractus had not been overcome. 

So, too, it is generally held by the State courts that the lex loci con- 
tractus governs the obligations of carriers, whether by land or by water, 
as regard limitation of responsibility for loss by negligence of their serv- 
ants, loss by fire, etc. The Brantford City (1886) 29 Fed. 373, 381; The 
Henry B. Hyde (1897) 82 Fed. 681, 684; Hale v. New Jersey, etc, Co. 
(1843) 15 Conn. 539, 546; Pennsylvania Co. v. Fairchild (1873) 6p 111. 
260; Illinois, etc., R. Co. v. Beebe (1898) 174 111. 13, 27; Hazel v. Chicago, 
etc, R. Co. (1891) 82 la. 477; Brockway v. American Express Co. (1897) 
168 Mass. 257, 258; Grand v. Livingston (1896) 4 N. Y. App. Div. 589, 
affirmed (1899) 158 N. Y. 688; Ryan v. Missouri, etc., R Co. (1885) 65 
Tex. 13. 
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ductory survey does not require, and the limits of space do not 
permit, any detailed criticism of either the general theory or the 
conclusion reached in this particular case. For, even if the Eng- 
lish doctrine be accepted to the fullest extent, it would seem plain 
that in the hypothetical case relating to the purchase of mining 
machinery in California the law of that State should be applied 
by the English courts. 

There are these "substantial considerations" pointing to the 
California law: (i) The contract was made in California; (2) the 
machinery was to be manufactured and delivered in that State; 
(3) the purchase price was to be paid in that State; (4) the de- 
fendant was extensively engaged in mining in that State, and the 
machinery was supplied in connection therewith; (5) the plain- 
tiff was a California corporation having its plant and business 
office in that State. The single English element is the fact that 
the defendant was an Englishman domiciled in England; this 
could hardly be thought by anyone a consideration sufficient to 
prevent the operation of the lex loci contractus.™ Even if we try 
to apply the "intention" test, it must be remembered that there 
are two parties to the bargain, the Californian as well as the 
Englishman. Such possible inward intention as the Englishman 
alone might have would not be determinative. "Intention of the 
parties" must really mean that which each party as a reasonable 
man would be warranted in assuming to be the intention or mean- 
ing of the other. 27 

w See especially the first sentence in the passage quoted from Lord 
Halsbury, ante, p. 502; and compare Gibbs v. Societe Industrielle, etc. (1890) 
25 Q. B. D. 399- 

"Compare Dicey, Conflict of Laws (2nd ed., 1908) 558: "Here as in 
other branches of the law, an inquiry into the intention of the parties is 
really an inquiry, not into the actual intention of X and A, for it possibly 
never had any real existence, but into the intention which would have 
been formed by sensible persons in the position of X and A if their atten- 
tion had been directed to contingencies which escaped their notice." 

In Grand v. Livingston (1896) 4 N. Y. App. Div. 589, affirmed (1899) 
158 N. Y. 688), a case deciding that the validity of a clause limiting the 
responsibility of a carrier for the negligence of its servants was to be de- 
termined by the lex loci contractus, Adams, J., said: * * * the ques- 
tion of intent can hardly be said to involve the actual mental operations of 
the parties, for, as a matter of fact, they probably did not stop to consider 
what was the legal effect of their agreement, or whether there was any 
diversity in the law of the two States; and, therefore, when we speak of 
the 'question of intent' we are making use of what may perhaps be termed 
a 'legal fiction;' but, nevertheless, the law does look at the acts of the 
parties and the circumstances surrounding them which may possibly have 
exerted some influence upon their actions, and then assumes that their 
intention is in harmony with such acts and circumstances." 

For a discussion of the necessity of adopting as to all phases an "ob- 
jective theory of contract," see Holland, Jurisp. (10th ed., 1906) 353-357. 
and numerous English and American authorities there cited. 
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Thus far our hypothetical case has been considered in relation 
to the English authorities. That the result reached is supported 
also by those of the United States could hardly be questioned. As 
is well-known, the American decisions, and especially the dicta, 
are in great conflict ; yet, since practically all the "substantial con- 
siderations" point to the California law, there would probably be 
entire agreement that the California rule should determine whether 
or not E's primary obligation should be limited to the market 
price of the machinery. The American authorities may be 
roughly divided into three classes. Some jurisdictions favor the 
lex loci contractus as such and seem to apply it with uniformity. 28 
Yet even in such jurisdictions there are usually dicta intimating 
that in some cases the intention of the parties might possibly bring 
about a different result. 29 Other American authorities, while 
conceding that the law of the place of making the contract or- 
dinarily controls, assert that if the place of performance is else- 
where, the law of the latter place applies. 30 It is obvious, how- 
ever, that even in these jurisdictions the conclusion reached as to 
the Englishman buying machinery would be the same, for per- 
formance of both sides of the California contract was to take 
place in that State. Finally, some of the American courts, par- 
ticularly the Supreme Court of the United States, 31 tend to pro- 
ceed according to the nominal English theory relating to the in- 
tention of the parties. 32 But with these courts, even more than 
with those of England, the lex loci contractus is deemed controll- 
ing unless it is displaced by substantial countervailing considera- 
tions. 83 

2. Rules of law applicable to joint or joint and several, con- 

s See, e. g., the Massachusetts cases: Carnegie v. Morrison (1841) 2 
Mete. (Mass.) 381; Milliken v. Pratt (1878) 123 Mass. 374; Baxter Nat. 
Bk. v. Talbot (1891) 154 Mass. 213; Brockway v. Am. Express Co. (1897) 
168 Mass. 257, 258; Mittenthal v. Mascagni (1903) 183 Mass. 19. 

Some of the cases from other jurisdictions are collected in Minor, Con- 
flict of Laws (1901) 362, n. 1. 

a See, e. g., the Massachusetts cases cited in the preceding note. 

"Some of such cases are collected in Minor, p. 362, n. 2. 

"Liverpool, etc., Steam Co. v. Phenix Ins. Co. (1889) 129 U. S. 397, 
448, 458 (referred to ante, p. 503, n. 25), Coghlan v. South Carolina R. Co. 
(1891) 142 U. S. 101, 109; Hall v. Cordell (1891) 142 U. S. 116, 120; 
Pinney v. Nelson (1901) 183 U. S. 144, 148. 

Tor cases in the State courts, see, e. g., Grand v. Livingston (1896) 
4 N. Y. App. Div. 589, affirmed, (1899) 158 N. Y. 688; also the cases 
cited in Minor, p. 363, n. 3. 

"See, e. g., Liverpool, etc., Steam Co. v. Phenix Ins. Co. (1889) 129 
U. S. 397, 458; Grand v. Livingston (1896) 4 N. Y. App. Div. 589, affirmed, 
(1899) 158 N. Y. 688. 
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tractnal obligations. — An advance one step nearer to the Risdon 
case is made, if the facts of the hypothetical California case be 
modified in one particular only. Suppose that, instead of E alone, 
there are two Englishmen, E and F, who under the same circum- 
stances contract in person to pay for the machinery. Let it be 
assumed, further, that by the California law E and F subject them- 
selves to a joint and several obligation unless C has actually 
"waived" the several obligations at the time of contracting; also 
that, had the contract been made in England, in the absence of ex- 
press words to the contrary E and F would, under the English 
local law, have incurred only a joint obligation. Here again all 
"substantial considerations" point to the California law; and, 
whether we are guided by the lex loci contractus as such, the lex 
loci solutionis as such, or the law to which "it is just to presume 
they have submitted themselves in the matter," it would seem 
plain that the California rule is controlling. The authorities sup- 
port this conclusion. 34 

Suppose, however, that E and F had agreed inter se in England 
that as to any transactions in California they should incur only a 
joint obligation ; could it be doubted that this would be quite im- 
material? 35 Assume, further, that, had the contract been made 
in England, under the law of that country E and F would have 
failed to incur several obligations only because they had "regis- 
tered" themselves with a certain public officer as provided by law. 
Could any importance be attached to that fact, so far as a Cali- 
fornia transaction is concerned? 

5. Rules of law applicable to several, contractual obligations 
arising through agency. — These agency cases — the third group in 
the series preparatory to the corporation cases — are fundamental; 
and a clear understanding of the various problems involved would 
seem to be an important prerequisite to reaching a correct con- 
clusion in the Risdon case. Suppose that, instead of contracting 
in person in California, E remains in England and there appoints 
A, another Englishman, to go .to California and purchase the min- 
ing machinery under circumstances in all other respects the same 
as those of the original case. For present purposes it will suffice 
to consider three questions suggested by this amendment: (a) 

M Bank of Topeka v. Eaton (1899) 95 Fed. Rep. 35s; see Wiley v. 
Holmes (1859) 28 Mo. 286, per Scott, J. See also the authorities dis- 
cussed or cited post, pp. 514-516. 

"See the discussion in the former article, 9 Columbia Law Rev. 285, 
296-297, and authorities there cited. 
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What laws, if any, have a bearing on the scope of an agents au- 
thority to contract in behalf of his principal in a foreign country ? 
(fe) What law determines whether or not the effect of the agent's 
authorized act is to impose upon the principal any obligation at 
all? (c) What law determines the extent or limitations of the 
obligation imposed on the principal by reason of the agent's act? 
The importance of discriminating these three matters — too fre- 
quently confused with one another — would seem to justify as 
thorough a discussion as the limits of space will permit. 

(a) What laws, if any, have a bearing on the scope of an agent's 
authority to contract on behalf of his principal in a foreign coun- 
try? — As said by Professor Beale, whether an actor has been 
authorized to do a given act "is purely a question of fact, depend- 
ing solely upon evidence. The authorizing of an act by an agent 
is not the creation of a right; it depends solely upon the will of 
the party, not upon the law." 36 Accordingly, if the authority, or 
authorization, be expressed in writing, the only question is : what 
does the instrument mean? What does the instrument, properly 
interpreted, direct or permit the actor to do in behalf of the one 
executing the instrument or otherwise becoming a part}' to it? In 
general the meaning will be clear from the language used and the 
ordinary "surrounding circumstances ;" but, if the principal is accus- 
tomed to dealing in a particular jurisdiction, the law of such place 
may well be one of the many "surrounding circumstances" giving 
meaning to the authorization. Likewise, if the authorized act is to 
be done by the agent in some other country, that also would seem to 
be a circumstance to be considered as a matter of interpretation ; and 
thus the customs and laws affecting the local agents of such other 
country might be more or less relevant in determining the details 
as to the character and scope of the authority granted. All this 
appears to be well exemplified by an important English case, 
Chatenay v. Brazilian, etc., Co.: sl The plaintiff, a subject of Brazil, 
executed in Brazil a power of attorney. This instrument, written 
in the Portuguese language, authorized a London broker to buy 
and sell shares in any part of the world. Accordingly, the broker, 
acting in England, sold some of the plaintiff's shares in the de- 
fendant company, and they were registered in the name of the 
purchaser. The plaintiff claimed a rectification of the register on 

"Summary of Conflict of Laws (1902) sec. 92 (3 Beale, Cas. Confl. of 
L. 542). 

"[1891] 1 Q. B. 79. 84. 
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the sole ground that the sale was not authorized. In passing on 
this question Lord Esher of the Court of Appeal said : 

"This authority was given in Brazil, and the meaning is to be 
established by ascertaining what the plaintiff meant when he wrote 
it in Brazil. The authority being given in Brazil, and being 
written in the Portuguese language, the intention of the writer is 
to be ascertained by evidence of competent translators and experts, 
including if necessary Brazilian lawyers, as to the meaning of 
the language used ; and if according to such evidence the intention 
appears to be that the authority shall be acted upon in foreign 
countries, it follows that the extent of the authority in any country 
in which the authority is to be acted upon is to be taken to be 
according to the law of the particular country where it is acted 
upon." 88 

(b) What law determines whether or not the effect of the 
agent's authorized act is to impose upon the principal any obliga- 
tion at all ? 38 This question may relate either to a disclosed prin- 
cipal or to an undisclosed principal. From the authorities, both 
English and American, it seems clear that the controlling rule is 
furnished by the law governing the contract as between the agent 
and the third party, that is, ordinarily the lex loci contractus. Each 
case may be considered somewhat separately. 

First, then, we may assume that E authorized A, under the 
facts of the amended hypothetical case, to make the California 
agreement in the name of E — the latter thus apparently intending 
to incur personally the resulting obligation. Under these circum- 
stances there could hardly be any doubt that the law of California 
would determine the legal effect of A's authorized contractual act. 
This fundamental principle is vividly and satisfactorily stated in 
the oft-quoted language of Lord Lyndhurst : 40 

^See also the opinion of Lindley, L. J., in the same case, at p. 8s ; also 
Maspons v. Mildred (1882) 9 Q. B. D. 530, 539 (opinion of Lindley, L. J., 
quoted post, p. 510) ; Owings v. Hull (U. S., 1835) 9 Pet. 607, 626 {per 
Story, J.: "Every authority given to an agent or attorney, to transact 
business for his principal, must, in the absence of any counterproofs, be 
construed to be to transact it according to the laws of the place where it 
is to be done."). 

While the passage quoted from Lord Esher amply suports the sug- 
gestions of the "writer, it may well be thought that the last part is put 
somewhat more strongly than is necessary, and that some explanation or 
qualification is needed. Compare Dicey, Conflict of Laws (2nd ed., 1908) 
610, n. 1. 

M This is closely related to a somewhat different and larger question: 
what laws determine the legal powers of the agent (1) as to authorized 
acts, and (2) as to unauthorized acts? 

"Albion Ins. Co. v. Mills (1828) 3 Wils. & Sh. 218, 233; s. n. Pattison v. 
Mills (1828) 1 D. & CI. 342, 363. 
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"If I send an agent to reside in Scotland, and he, in my name, 
enters into a contract in Sco'tland, the contract is to be considered as 
mine where it is actually made. It is not an English contract, be- 
cause I actually reside in England. // my agent executes it in 
Scotland, it is the same as if I were myself on the spot, and exe- 
cuted it in Scotland." 

Second, it may be assumed that E appointed A to enter into 
contractual agreements in behalf of E both in England and in Cali- 
fornia, — these agreements, however, to be made in the name of A, 
E himself not "intending" to subject himself to any direct obliga- 
tion in favor of the third party. In other words E is an undis- 
closed principal transacting business both in England and in Cali- 
fornia. It is believed that this case has an extremely important 
bearing on our ultimate problem ; for the typical shareholder in an 
English company doing business in California would seem to 
occupy a position closely analogous to that of a foreign undisclosed 
principal. Let us suppose that by the California law an undis- 
closed principal becomes directly bound as the result of the 
agreements of the agent; and let us assume further (contrary to 
the actual fact, of course) that by the English local law the undis- 
closed principal does not, as to contracts made by the agent in 
England, incur any obligation. It is obvious that the English 
local rule would control as to such English contracts. But how 
about the California contract relating to the mining machinery? 
Does the local rule of the place of appointment work a limitation 
upon the effect of the authorized act done in California ? It would 
seem not. Such authorities as exist appear to support this con- 
clusion. Thus, in Maspons v. Mildred* 1 a case before the English 
Court of Appeal, the plaintiffs, Spanish merchants of Havannah, 
authorized D. & Co., of the same place, to consign goods for them 

"Maspons v. Mildred (1882) 9 Q. B. D. 530, 539. (Compare Huff cut, 
Agency (2nd ed., 1901) 170: "It is held in England that a foreign prin- 
cipal cannot sue or be sued on a contract made by his agent in England 
unless it clearly appears that the agent was authorized to make his prin- 
cipal a party and that the principal, and not the agent, was intended to be 
the contracting party. It is presumed that the third party gives credit ex- 
clusively to the agent* in such a case. (Citing Die Elbinger Actien-Gesell- 
schaft v. Claye, L. R. 8 Q. B. 313; Hutton v. Bulloch, L. R. 9 Q- B. 572.) 
In the United States it is held that there is no such presumption, and the 
question whether exclusive credit is given to the agent is one of fact" See 
also Leake, Contracts (5th ed., 1906) 336. 

The English rule referred to in the foregoing quotation is, of course, 
quite consistent with the doctrine of Maspons v. Mildred. The important 
matter for us is not whether the English law does hold the foreign prin- 
cipal, but whether the English law, the lex loci contractus, is the determ- 
inative rule one way or the other. Compare the passage from Dicey, quoted 
p. Si i- 
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to the defendants in England for the purpose of sale. This was 
done, the dealings with the defendants taking place in the name of 
D. & Co. and the names of the plaintiffs not being disclosed. The 
question before the court concerned the right of the plaintiffs to 
sue the defendants in the English courts for certain insurance 
money collected by the defendants on the loss of certain goods 
of the plaintiffs consigned by D. & Co. By the local Spanish law 
prevailing in Havannah, the place where the plaintiffs appointed 
their agents, the plaintiffs would have had no right to enforce any 
contracts made by D. & Co. in the name of the latter. It was held, 
however, that the contract between D. & Co. and the defendants 
was an English contract and that therefore the plaintiffs could 
recover. In speaking for the court, Jessel, M. R., and Bowen and 
Lindley, LJJ., the learned judge last named said: 

"The Spanish code * * * authorizes an agent to act in his 
own name, relieves him from all obligation to disclose his principal, 
binds him as if he were the principal, and precludes the principal 
from enforcing the contract made by the agent, unless the agent 
has first transferred his right of action to his principal. These 
rules, moreover, apply to cases in which the agent is known by the 
person dealing with him to have a principal, if the name of that 
principal is not disclosed. The defendants were aware of the 
Spanish law on this subject, and contend that they were entitled 
to treat Demestre & Co. as principals and owners of the cargo, 
and to ignore the plaintiffs altogether. The Spanish law appears 
to us to be a circumstance to be taken into account in considering 
the nature and extent of the authority given by the plaintiffs to 
Demestre & Co. ; but the Spanish law is not, in our opinion, material 
for any other purpose. The contract between Demestre & Co. and 
the defendants is governed by English law, not Spanish, and the 
persons who can sue and be sued on that contract in England must 
also be determined by our law, and not by the law of Spain." 42 

It is true that in the case just considered the only question was 
the right of the foreign undisclosed principal — not the duty. But 
on principle it seems impossible to suggest any good reason why 
there should be a distinction. Furthermore, the ratio decidendi 
of the court seems quite clearly to support the conclusion that, 
both sides of the obligation — the duty as well as the right — would 
be determined by the law governing the contract as between the 

"In the House of Lords the decision was affirmed on other grounds, 
the judges finding it unnecessary to pass on the ratio decidendi of the 
Court of Apeal. See Mildred v. Maspons (1883) 8 App. Cas. 874, 878, per 
Lord Blackburn : "Should any such questions arise in some other case, 
the reasoning in the judgment will be well worthy of consideration." 
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agent and the third party. This proposition is fully accepted by 
the English text-writers. Thus says Mr. Dicey : 43 

"When a principal in one country contracts in another country 
through an agent, the rights and liabilities of the principal as re- 
gards third parties are, in general, governed by the law of such 
other country, i. e., the country where the contract is made (lex 
loci contractus)." 

"* * * if an English principal enters into a contract in a 
foreign country through an agent, his rights and liabilities under 
the contract are governed by the law of the foreign country, not of 
England; but it does not follow from this that, under the law of 
the foreign country (e. g., France) the rights and liabilities of an 
English principal are the same as those of a French principal." 44 

(c) What law determines the extent or limitations of the obli- 
gation imposed on the principal by reason of the agent's act? — In 
view of the discussion immediately preceding, it would seem to 
follow as an a fortiori proposition that the extent of the principal's 
obligation is to be measured by the law governing the contract as 
between the agent and the third party, i. e., ordinarily the lex loci 
contractus. Thus, for example, in the case relating to E's pur- 
chase of machinery in California through A, his agent, could it 
be doubted that the California law, rather than that of England, 
would determine whether E subjected himself to a primary obli- 
gation to pay the full contract price or only a primary obligation 
to pay the market value? The reasoning of Mr. Justice Martin 
in Arayo v. Currell* s has a very important bearing on the question 
before us : 

"The defendant sent his vessel from New Orleans to Vera 
Cruz, to be employed in the transportation of passengers — and the 
master there entered into a contract for their passages, which being 
within the scope of his authority, must be as binding on the de- 
fendant, as if it had been entered into by him personally. This 
proposition is, however, strenuously combated by his counsel, who 
contends that the master had no authority to bind the owner ab- 
solutely, but only to the amount of the value of the vessel and 
freight; because the laws of the country, in which the owner has his 

"Conflict of Laws (2nd ed., 1908) 609-611. 

"See also Foote, Priv. Internat. Jurisp. (3rd ed., 1904) 417, 426, 448, 
451; Westlake, Priv. Internat. Law (4th ed., 1905) sec. 223. 

Compare Continental Ins. Co. v. Chamberlain (1889) 132 U. S. 304; 
McMaster v. New York Life Ins. Co. (1897) 78 Fed. Rep. 33, 37; Mc- 
Master v. New York Life Ins. Co (1901) 183 U. S. 25, 38, exemplifying 
the extent to which the law of the place where the agent acts determines 
the effect of the agent's act in binding the principal. 

"(1830) 1 La. 528, 530; 20 Am. Dec. 286. 
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domicil, fix the measure of his responsibility, on all contracts made 
by the master * * *. 

"The moment it is admitted or established that the master's agree- 
ment for carrying passengers was on terms such as he was author- 
ized to make, its legal consequences must depend on other prin- 
ciples than those of the law of the contract of mandate: the agree- 
ment must have the same effect as if entered into with the owner 
personally. If then the defendant had gone himself to Vera Cruz, 
and entered into a contract with a man there, which was to be per- 
formed in the island of Cuba, would it have been governed by the 
law of Louisiana? Now, if there be a principle better established 
than any other on the subject of the conflict of law, it is, that con- 
tracts are governed by the laws of the country in which they are 
entered into, unless they be so with a view to a performance in 
another." 46 " 

"Accord: Malpica v. McKown (1830) 1 La. 248; 20 Am. Dec. 279, 281. 
Said Porter, J.: "The defendant resists the application of the laws of 
Spain to the case on two grounds : First, that the laws of the place where 
the ship is owned must determine the responsibility of the defendants * * * 
as to the first point, we are of opinion that the law of the place of the 
contract, and not that of the owner's residence, must be the rule by which 
his obligations are to be ascertained. * * * What we do by another, we 
do by ourselves, and we are unable to distinguish between the responsibility 
created by the owner, sending his agent to contract in another country, 
and that produced by going there and contracting himself." 

Compare, however, the reasoning of Story, J., in Pope v. Nickerson 
(1844) 3 Story, 465, a case which, according to the view of the court, 
related to the law governing the obligations of a shipowner growing out 
of a contract of affreightment made by the master of the vessel. The 
limits of space do not permit of an adequate discussion of the involved 
facts of this case or the lengthy opinion. Two points, however, may be 
suggested: First, it is not improbable that the learned judge would have 
reached the same result even if the contract had been made by the ship- 
owner in person. (See especially the doctrine stated at p. 474.) Second, 
despite the fact that the case has had an influence upon the doctrine 
and the language of later cases, — no doubt, in part at least owing to the 
eminence of the judge as a writer on the conflict of laws — it is believed 
difficult to support the court's reasoning on the point relating to agency. 
For, throughout his opinion, Justice Story appears to neglect the all-impor- 
tant distinction between the authority or authorization of the agent (a ques- 
tion of fact, see ante, pp. 506-8), and the effect of the authorised act in the 
foreign country (a question of law). It would seem that this vice pervades 
the entire opinion, including that part in which he dissents from Arayo v. 
Currell and Malpica v. McKown, the Louisiana cases. (See 3 Story, pp. 
473, 476, 481, 483.) 

Compare also Lloyd v. Guibert (1865) 6 B. & S. 100, a case involving 
the limitations of the obligations of a shipowner growing directly and 
indirectly out of a contract of affreightment made by the master of the 
vessel. The Court of Queen's Bench, expressly purporting to follow the 
reasoning of Pope v. Nickerson, placed its decision on the ground that 
the "authority" of the master was to be determined by the "law of the 
flag.'' In the opinion of Blackburn, J., however, as in that of Story, J., 
there apears to be a serious neglect to distinguish between the authority 
of the agent and the legal effect of his authorized act (or the legal powers 
of the agent). Thus, at p. H7,the learned judge says: "* * * the state- 
ment of the French law in the plea must be taken to be accurate, and 
according to that the authority given by the French owners to their 
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4. Rules of law applicable to joint or joint and several, con- 
tractual obligations arising through agency. — This fourth class 
of cases, the last of the preliminary series outlined, obviously brings 
us still nearer to the actual facts of the Risdon case. Once again 
amending the original hypothetical case, let us assume that several 
Englishmen, E, F, G, and others, by an agreement made in Eng- 
land, form either an ordinary partnership or an unincorporated 
joint-stock association. In accordance with the authorization con- 
French master is not an authority to bind them absolutely by any acts 
or engagements of his, but a limited authority only to bind them by such 
acts and engagements, subject (as far as personal liability of the owners 
is concerned) to a defeasance on their abandoning the ship and freight. 

"We think that the power of the master to bind his owners personally 
is but a branch of the general law of agency. And it seems dear that 
if a principal gives a mandate to an agent containing a condition that 
all contracts which the agent makes on behalf of his principal shall be 
subject to a defeasance, those who contract through that agent with notice 
of that mandate (containing such a limit on his authority) cannot hold 
the principal bound absolutely" * * * (pp. 119, 120). The law of the 
place where a contract was made, and that of the place where it was to 
be fulfilled, are very important on any question as to the validity or the 
effect of a contract; but as we have already said, we think the question 
before us depends not on the validity or effect of the contract, but on the 
authority of the agents who made the contract to bind the defendants 
to it." 

Most significant of all, for present purposes, is the fact that, on appeal 
to the Exchequer Chamber, that court failed to approve the line of 
reasoning pursued by Mr. Justice Story and by Mr. Justice Blackburn. 
Instead of doing this, the court, speaking through Mr. Justice Willes, 
holds that, whether the contract of affreightment is made by the owner 
in person or by his agent, the obligations growing out of the relation 
thereby established are to be _ determined ordinarily by "the law_ of the 
flag," — this being the "law which they intended, or rather by which they 
may justly be presumed to have bound themselves." 

At the end of his opinion Willes, J., said: "For these reasons we 
have arrived at the same conclusion as the Court of Queen's Bench, and, 
without examining the grounds upon which that Court proceeded, we are 
of opinion that the judgment \vas right, and ought to be affirmed." 

4 'It seems unnecessary to notice at length a fourth important question 
relating to foreign principals: What rule of law controls the principal's 
obligations with respect to capacity, consideration, "mutual assent," etc.? 
Consistently with the various other doctrines relating to foreign agents 
and principals, it seems clear that these matters are to be determined 
according to the law governing the contract as between the agent and the 
third party, i. e., ordinarily the lex loci contractus. Thus, e. g., if a 
married woman in State A appoints an agent to make an agreement for her 
in State B, her capacity to contract should be determined according to the 
law of State B, even though in State A, where she is domiciled, she has no 
such capacity. Bowles v. Field (1897) 78 Fed. Rep. 743; Bell v. Packard 
(1879) 69 Me. 105; Milliken v. Pratt (1878) 125 Mass. 374, 376; Baum v. 
Birchall (1892) 150 Pa. St. 164. See contra, Freeman's Appeal (1897) 68 
Conn. 533. But it should be observed that this case proceeds on the 
theory that the appointment of an agent in State A involves the creation 
of a contractual relation in such State. (Baldwin, J. : "But to create an 
agency is to enter into a contractual relation." It is believed difficult to 
defend such a proposition. See Huffcut, Agency (2nd ed., 1901), sees. 
10, 28, 29. 
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tained in such agreement, the company operates certain mines in 
California. In connection therewith a duly authorized agent 
purchases machinery of C under circumstances in all other respects 
the same as those affecting the original hypothetical case. Sup- 
pose, further, purely by way of hypothesis, that by the law of Cali- 
fornia E and the others incur a joint and several obligation, and 
that by the local law of England, had the contract of purchase been 
made there, E and the others would have subjected themselves to 
a joint obligation only. Which rule is applicable? The answer 
to this question appears simple, involving merely a combination, as 
it were, of the principles discussed under divisions "2" and "3." 
Consistently with what might be expected from these principles, 
the authorities show first, that the obligations of the partners or 
shareholders inter se are to be determined by the law governing 
the partnership agreement, i. e., ordinarily the law of the place 
where such agreement was made; second, that their obligations 
toward third persons are, as to a particular contract, controlled 
ordinarily by the law of the place where that contract was made 
by the agent of the partnership or company. A few of the au- 
thorities will now be noticed. 

Bald-win v. Gray iS is an instructive case on the subject. The 
following passage from the able opinion of Mr. Justice Porter suf- 
ficiently indicates the facts of the case as well as the ratio decidendi 
of the court : 

"The plaintiff was agent for the steamboat ' Fayette,' of which 
the defendant was part owner. This action is instituted to re- 
cover the amount of an appeal bond, given in an action, wherein 
the owners of this boat were defendants, and also for moneys paid 
for the expenses of the boat while in this port. 

"It is insisted the defendant is liable in solido, because the con- 
tract by which he became interested in this vessel, was entered into 
at Pittsburg, in the State of Pennsylvania, where the common law 
prevails. 

"This law governs the obligation of the partners with each 
ether, but not with third persons. It can no more affect the 
rights of those who contract with them in a different country, than 
particular stipulations between the partners could. The contract 
entered into in the case before us, was made in this State, and 
must be regulated by the lex loci contractus * * *. 

"We think therefore, that the defendant is only liable for his 
virile portion of the moneys laid out and expended on the steam- 
boat ' Fayette.' " 

"(iSae) 4 Mart. (La.) N. S. 192. 
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Another important case for present purposes is Bank of Topeka 
v. Baton:* 9 In the Kansas General Statutes of 1889 was the follow- 
ing provision : "All contracts which, by the common law, are joint 
only, shall be construed to be joint and several." The defendants 
in the present action, brought in the United States Circuit Court 
of Massachusetts, were certain members of a voluntary joint-stock 
association organized in Massachusetts under a so-called trust deed. 
The action was based on a contract executed by the association and 
the plaintiff in Kansas. Presumably, according to the law of 
Massachusetts only a joint obligation would have resulted. It 
was held (1) that the Kansas statute related not to the remedy but 
to the right, i. e., to the primary obligations arising as the result of 
the agreement made in Kansas; (2) that, since the contract had 
been made in Kansas, the law of that State governed, and the de- 
fendants had thus incurred several obligations as well as a joint 
obligation. Said Putnam, J.: 

"There is sufficient in this record to show on its face that the 
contract in suit was executed in Kansas, and in view of its laws, 
so that its legal effect is to be determined according to those laws. 
* * * whether or not a contract is joint or joint and several re- 
lates to its legal effect, and is therefore a matter touching the 
right, and not merely the remedy. Therefore we must hold that 
this contract was made under such circumstances as to be controlled 
with reference to its legal effect by the Kansas statute cited." 

To the authorities thus far noticed in connection with the sub- 
ject of partnership obligations may be added a quotation from the 
authoritative work of Lord Lindley : 50 

«* * * with respect to unincorporated companies, the 
measure of liability in respect of any given transaction, seems, upon 
principle, to depend upon the law of the place where the transac- 
tion in question occurred (lex loci contractus) J* 1 

With these authorities before us it can hardly be doubted that 

"(1899) 95 Fed. Rep. 355, 356. 

M 2 Lindley, Law of Companies (6th ed., 1902) 1227. 

51 For further authorities supporting the proposition that in general 
the lex loci contractus determines, as to third parties, the nature and 
the extent of the obligations of partners or shareholders in an unincor- 
porated joint-stock association, see Brewer, J., Pinney v. Nelson (1901) 
183 U. S. 144, 150; Lynch v. Postlethwaite (1819) 7 Mart (La.) 69; 
Dicey, Conflict of Laws (2nd ed., 1908) 47°- Compare Cox v. United 
States (1832) 6 Pet 172, 202 ("The general rule," etc.) ; Alexandria, 
etc, R. Co. v. Johnson (1900) 61 Kan. 417; 59 Pac. 1063, 1065; Wiley v. 
Holmes (1859) 28 Mo. 286 {per Scott, J.: "It is well settled that the law 
of the place of the contract governs as to its nature, obligation and inter- 
pretation, and also that it determines whether a contract is joint and several, 
or several.") ; Waverly Bank v. Hall (1892) 150 Pa. St. 466. 
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in general the lex loci contractus determines, as to third parties, 
the nature and extent of the obligations of partners and share- 
holders in unincorporated joint-stock associations. But, it may 
be asked, does the lex loci contractus stand the test as regards so- 
called "limited partnerships?" The question is obviously a per- 
tinent one, for the position of the special partner is somewhat 
analogous to that of the typical stockholder in a limited liability 
corporation. 52 If the general rule should be inapplicable to the 
case of the special partner, such case must be considered to present 
a very conspicuous exception; yet it is difficult to discover any 
reason, theoretical or practical, for recognizing such a departure 
from the general rule. It must of course be remembered that 
limited partnerships were unknown to the common law; 53 that 
apart from the protection afforded by statutes in certain jurisdic- 
tions the special partner would have the full obligation of the 
ordinary, general partner; 54 and that, for this reason, in case any 
of the substantial requisites of such statutes are not complied with, 
the special partner incurs, as to third parties, the same obligation 
as that of a general partner, 55 — and that, too, despite his intention 
and expectation to the contrary. 56 That is, his exemption ceases 

"Compare, by way of illustration, the argument advanced in 18 Harvard 
Law Rev. 452, approving the Risdon case. This is quoted ante, p. 494, 
n. 5. 

M Such partnerships were not recognized in England until 1907: "An 
Act to Establish Limited Partnerships," 7 Ed. VII. c. 24. Compare Coope 
v. Eyre (1788) 1 H. Bl. 37, 48, per Lord Loughborough: "In many parts 
of Europe, limited partnerships are admitted, provided they be entered 
on a register; but the law of England is otherwise, the rule being, that 
if a partner shares in advantages, he also shares in all disadvantages." 
Compare also the discussion in the former article, 9 Columbia Law Rev. 
285, 296-301, and authorities there cited. 

w See Professor F. M. Burdick, Limited Partnerships (1908) 30 Cyc. 
751-752. 

"The cases are fully collected in 30 Cyc. 754 et seq. These authorities 
are closely analogous to the large number of decisions holding that the 
associates in a defectively organized "corporation" not amounting to a 
so-called de facto corporation incur, as to contracts made in their behalf, 
the unlimited, individual obligations and liabilities of ordinary partners. 
These cases are fully collected by Professor E. H. Warren, (1908), 21 
Harvard Law Rev. 321-322. 

"Compare Strang v. Thomas (1902) 114 Wis. 599, holding that one who 
purchases the interest of a special partner in a partnership in which 
all are, in law, generally liable owing to a failure to comply with statutes 
relative to special partners, is liable generally, though he has no intent to 
become a general partner. Said Bardeen, J. : "But it is said the appellant 
did not know the actual facts, and did not intend to become a general 
partner. That may be granted, and still he may not escape liability. * * * 
Claiming, as he did, the right to a proportionate share in the profits, had any 
been realized, he ought not to complain when called upon to share losses 
on the same basis. As a general partner he was liable, with the other 
members, for all the debts of the company; * * *" 
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as soon as he fails to secure the protection of the particular law 
empowering the making of contracts with third parties on the 
basis of such exemption. 

But how can that particular law have any efficacy per se as to 
contracts with third parties made in a foreign country where the 
partnership was authorized to do business ? In such case, if the 
foreign law does not afford similar protection on one ground or 
another, on what theory can the special partner escape the normal 
common law obligation? To be sure, he may be supposed to 
say that, while authorizing the transaction in the foreign country, 
he did not "intend" to incur any personal obligation, or, in other 
words, that he authorized the contractual act of the partnership, 
but that he did not "authorize" the obligation as such. But ob- 
viously it must be the authorized act that is important, not the in- 
tention as to the obligation. In the last analysis the latter is de- 
termined by the law, not by the will of the parties. 57 If the foreign 
law fails to protect as to the foreign contract, the special partner 
is neither any better nor any worse off than when, because of non- 
compliance with some statutory provision, he becomes bound, de- 
spite his intention to the contrary, on a contract made in the very 
place where the partnership was organized. 68 

As already intimated, the analogous principles and authorities 
thus far considered point clearly to the lex loci contractus as the 
general rule for determining the obligations of the special partner 
to third persons. This would seem to be particularly true of the 
agency cases, Maspons v. Mildred, 69 relating to an undisclosed 
principal, and Arayo v. Currell,™ bearing on the limitation of a 
principal's obligation. So too, special emphasis may be placed 
on Baldwin v. Gray, 91 for that case is almost a "converse" to the 
one immediately to be considered. Of the authorities directly in 
point King v. Sarria* 2 is the leading case. It must be freely con- 
fessed that — as is often true in cases relating to the conflict of 
laws — the court's opinion in King v. Sarria is not so explicit or 
definite as one might desire. Yet it is believed that, considered 
as an entirety, the opinion is not necessarily opposed to the con- 
clusion in favor of the applicability of the lex loci contractus, and 

"Compare ante, pp. 501-5; especially page 502 and notes 24, 27. 
^Compare ante, p. 516, n. 56. 

"(1882) 9 Q. B. D. 530, 539, discussed and quoted from ante, pp. 509, 
510. 

°°(i83o) 1 La. 528; discussed and quoted from ante, pp. 511, 512. 
° 1 (i826) 4 Mart. (La.) N. S. 192, discussed and quoted from ante, p. 514. 
ra (i877) 69 N. Y. 24. 
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that, in any event, the actual decision reached is quite consistent 
with that conclusion. 

Because of its important bearing on our ultimate problem, the 
case would seem to justify somewhat careful attention. The de- 
fendant, Sarria, had executed in Cuba a partnership agreement 
with Grau, Lopez & Co. upon the understanding that, in accord- 
ance with the Spanish law prevailing in Cuba, Sarria's liability 
should be limited to the funds contributed by him, and that his 
name should not appear in the firm name. (The report of the 
case does not state whether there was any express understanding 
as to trading in foreign countries.) 03 The partnership, acting 
under the firm name of Grau, Lopez & Co., traded in New York 
and contracted in that state an obligation in favor of the plaintiffs. 
An action having been instituted against Sarria in the courts of 
New York, for the purpose of charging him as on an ordinary part- 
nership obligation, it was held-— correctly, it would seem — that the 
defendant was not bound in this way. To judge of the opinion of 
the court, it must be read as a whole. The limits of space make 
it possible to quote only those passages 64 that in some degree at 
least lend support to the view that, in the first instance, the lex 
loci contractus should govern the special partner's obligations to 
third parties: 

"It is hardly necessary to say, that when a limited partnership 
is duly formed and carried on under our statute, though the gen- 
eral partner is the agent for all the partners, with powers full 
enough to transact all the business of the firm, and to bind it to 
all contracts within the scope of that business, he gets no authority, 
from his relation as partner and agent of the special member of 
the firm, to fix upon him any greater liability than that which has 
been stipulated for. * * * 

"But it is claimed * * * that the Commercial Code of 
Spain cannot have an extraterritorial effect; and that one dealing 
in this State, in which that law does not rule, cannot avail himself 
of its effect. If this be so, it must be, because the law of this State 
forbids a foreigner, in such a case as this, from invoking the aid 
of any law of his domicile. But one country recognizes and admits 
the operation within its own jurisdiction, of the lazes of another, 
when not contrary to its own public policy. * * * 

"If such was not the fact, this alone would distinguish it from the 
Risdon case in a point that might be thought by some to be very material. 
This would seem to be particularly important with those courts that 
purport to proceed according to the English "intention" theory. Compare 
Brewer, J., in Pinney v. Nelson (1901) 183 U. S. 144, 150 (statement 
relating to partnerships). 

"(1877) 69 N. Y. 24, 28, 30, 31, 32- 
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"It is not the statutes of one community which extend their con- 
trolling power into the territories of another; it is the sovereign 
of each who adopts the foreign rule. * * * 

"It cannot be said that there is a rule of exclusion, on account 
of this particular law being contrary to our public policy. It much 
resembles our own statute for the formation of limited partnerships, 
and, with some difference in detail, it aims at the same beneficial 
result, which ours has in view. * * * 

"The contract with the plaintiffs will be construed and enforced 
by the laws of this State, and they will determine the nature and 
extent of the liability upon it, of the partnership, the maker of it. 
The former, the contract of partnership, between the members of 
the firm, will be construed and weighed by the laws of Spain, and 
they will determine the liability of Sarria, and the extent of the 
authority given by him to Grau and Lopez." 

In interpreting the opinion in King v. Sarria, it would seem 
important to remember that the case was decided by the highest 
court of New York, the very jurisdiction in which the contract 
was made; that the case was one of first impression in that State; 
and that, according to orthodox principles heretofore reviewed, 
the only question to be determined by the members of the court 
in their capacity as "judicial legislators," was what rule the New 
York law, as the lex loci contractus, should adopt for cases similar 
to that of Sarria. If we bear this in mind, and fix our attention 
upon the essentials, it may well be thought that, implicitly, if not 
explicitly, the court's opinion lends at least some support to the 
following conclusions: (i) that the obligations of partners — in- 
cluding special partners — are, as to transactions with third parties 
in New York, to be determined, in the first instance, by the law 
of that State, the lex loci contractus; (2) that under the local law 
of New York a special partner belonging to a limited partnership 
formed in New York would not be under a direct personal obliga- 
tion to third parties with whom the partnership might deal in that 
State; (3) that, when a Cuban limited partnership does business 
with third parties in New York the law of that State, in determin- 
ing whether or not the special partner has incurred any obligation, 
"recognizes" the relation created by the Cuban agreement of the 
partners inter se and therefore holds the special partner to no 
greater obligation than that which would have resulted to him had 
a similar relation been established in New York instead of Cuba; 
(4) that it is in this sense that "one country recognizes and admits 
the operation within its own jurisdiction" of the Cuban rule of law 
"when not contrary to its own public policy." 
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From these suggestions it must be evident that in the case 
under consideration, as in almost all other cases relating to the 
conflict of laws, there is a serious ambiguity lurking in a judicial 
statement that a certain foreign law governs a given case. 65 Thus 
the vital question in weighing King v. Sarria as a precedent seems 
to be this : Is the Cuban law as such deemed controlling in the first 
instance ; or is the rule of that law important only because, for suf- 
ficient reasons, it is adopted by the lex loci contractus, — the latter 
in turn being applied by the court of the forum in which the action 
happens to be brought? That the latter represents the true inter- 
pretation of the opinion in King v. Sarria finds support in two 
other New York cases to be noticed more fully hereafter, Merrick 
v. Van Santvoord™ and Demarest v. Flack.* 1 As indicated by 
these cases 68 and also by those of other jurisdictions, the stock- 
holders in a foreign, limited liability corporation contracting in 
New York do not, in general, become subject to the obligations 
of ordinary partners; but no case has been observed in which it 
is suggested that this is due to any absence of power on the part 
of the lex loci contractus. On the contrary, the opinions in the 
New York cases expressly indicate that the New York law, if so 
declared by the legislature, might legitimately impose such part- 
Thus, e. g., it is fairly well settled that the law of the situs determines 
the transfer of title to chattels. Cammell v. Sewell (i860) 5 H. & N. 
728, 744; Beale, Summary of Conflict of Laws (1902) sec. 67. Yet, under 
the common law, in determining the devolution of personal property at the 
death of the owner, the law of the situs generally adopts the rule pre- 
vailing at the domicil of the decedent at the time of death. See Beale, 
sees. 70, 76. For this reason it is very frequently said that the devolution 
of such property or the validity of a will relating to such property is 
governed by the "law of the domicil." In illustration of this, we may 
well compare two sentences of Lord Penzance in Lynch v. Paraguay 
(1871) L. R. 2 P. & D. 268: "The general proposition that the succession 
to personal property in England of a person dying domiciled abroad is 
governed exclusively by the law of the actual domicil of the deceased 
was not denied." " * * * the question is, in what sense does the law 
of England adopt the law of the domicil?" 

This ambiguity in the term "law of a country" is strikingly exemplified 
in connection with the difficulties involved in the doctrine of Renvoi. 
M (i866) 34 N. Y. 208, 210, 211, 212, 213, 217. 
"(1891) 128 N. Y. 205, 214, and passim. 

These cases both related to obligations ex delicto claimed to have 
been imposed by the law of New York as the result of a tort committed 
by a "foreign corporation" in New York It seems clear, however, that 
the ratio decidendi and dicta were intended to apply with equal force to 
obligations ex contractu. This view is confirmed by cases from other 
jurisdictions. See e. g., Second National Bk., etc., v. Hall (1878) 35 
Oh. St. 158, 167. All of these cases will be noticed further in a subsequent 
part of the discussion. 



STOCKHOLDERS' INDIVIDUAL LIABILITY. 521 

nership obligations; 69 and in other jurisdictions 70 there are actual 
decisions which have held that, independently of statutes, such 
obligations result under some circumstances. 71 

°At this place a single quotation will suffice. In Merrick v. Van 
Santvoord (1866) 34 N. Y. 208, 217, Porter, J., said: "The rules of comity 
are subject to local modification by the law making power; but, until so 
modified, they have the controlling force of legal obligation." 

"The cases will be collected and discussed in a subsequent part of the 
article. 

"It is possible that the decision in Hastings v. Hopkinson (1855) 28 
Vt. 108 and the dictum in Barrows v. Downs (1870) 9 R. I. 446— both 
relating to foreign limited partnerships — may be explained on grounds 
similar to those suggested in connection with Ring v. Sarria. If, as 
is not altogether unlikely, the reasoning of the courts in these cases 
proceeds on some other theory, it is believed that such reasoning cannot 
be supported. 

If King v. Sarria is not to be explained and defended on the grounds 
suggested, it may well be asked on what other theory the decision can be 
approved. More particularly, the question arises whether, on any grounds 
other than those indicated by the present writer, the decision can be upheld 
by those that believe the lex loci contractus should be the unvarying rule 
for determining the creation and nature of contractual obligations. Pro- 
fessor J. H. Beale is a strong advocate of such a proposition. See his 
article in (1896) 10 Harvard Law Rev. 168; also his Summary of Conflict 
of_ Laws (1902) sec 90. It is therefore interesting to observe his explan- 
ation of King v. Sarria. In his Summary, sec. 92, the learned author 
says: 

"Whether the actor was an agent is purely a question of fact, depend- 
ing solely upon evidence. The authorizing of an act by an agent is not 
the creation of a right; it depends solely upon the will of the party, not 
upon the law. * * * If the alleged agency was created by instrument 
in writing, the meaning of the instrument might, of course, depend upon 
the law, as it certainly would upon the language, of the place of making; 
and if it were to be inferred from a contract, the effect of the contract 
being in question, the law of the (lace of contracting would be important. 
Thus where one entered into a hmited partnership in Cuba, the question 
whether the special partner was a party to the act of a general partner 
would depend upon the nature of a special partnership according to the 
Cuban law {King v. Sarria). 

"The existence and extent of the agent's authority having thus been 
determined as a question ,of fact (in the determination of which the 
law of the place of creation is only incidentally involved), the question 
whether the agent in carrying out this authority binds his principal depends 
upon the Jaw of the place where the agent acts. Thus, whether a man 
is responsible as partner for the act of one with whose business he has 
some connection depends upon the law of the place where the contract is 
made upon which it is attempted to hold him." 

Considered as an explanation of the decision or the opinion in King v. 
Sarria, the italicized portion of this passage would seem inadequate. 

(1) Does Professor Beale mean that, as "a question of fact," the 
general partners when contracting in New York were not acting within 
the scope of their actual authority as defined either expressly or im- 
pliedly by the partnership agreement and the surrounding circumstances? 
If so, it must be confessed that his explanation, if borne out by the facts, 
would suffice to dispose of the case on very simple grounds. But the 
difficulty is this: there seems to be nothing in the reporter's statement 
of facts or in_ the opinion of the court indicating that the partnership 
was not organized to do business outside of Cuba; and, on the contrary, 
the court appears to assume that the New York transaction was a proper 
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Thus far, by a consideration of a preliminary series of cases 
ranging from the simple to the more complex, we have had in 
review such fundamental and analogous principles as appear to 
suggest the correct solution of the central problem in the Risdon 
case. As suggested by the comparison made in the preceding para- 
graph, it is an easy transition from the case of the foreign limited 
partnership to that of the foreign limited liability corporation ; and, 
accordingly, it will be the purpose of the remaining part of this 
article to discuss the authorities relating directly to the obligations 
of stockholders in a foreign corporation. 

(To be concluded.) 

Wesley Newcomb Hohfeld. 

Leland Stanford Jr. University. 

part of the partnership business — as to which Sarria must have been 
entitled to his regular share of the profits — ,and that such business was 
done in his behalf and for his benefit as much as any business transacted 
by the general partners right in Cuba. It is true that something is said 
concerning want of "authority." But isn't this because, under the influence 
of Pope v. Nickerson and Lloyd -v. Guibert, cited in the case, the court 
seriously neglects to distinguish between the general partner's authority, 
a question of fact, and the general partner's legal power to bind the special 
partner, a question as to the legal effect of the authorized contract? 
Abundant passages might be quoted indicating that this is so. 

(2) Under these circumstances, the real question is: Assuming that 
expressly or impliedly the Cuban partnership agreement authorized some 
of the business to be done in New York, by what law should the legal 
effect of a New York contract be determined, so far as Sarria, the special 
partner is concerned? Should it be, even in the first instance, the 
Cuban law; or should it be the New York law, which, for one reason or 
another, may adopt the Cuban rule? If, by the italicized portion of 
the quotation from his Summary, Professor Beale means to accept the first 
alternative, his approval of the Risdon case (see ante, p. 494, n. 5) is 
not so surprising as it might otherwise be. But, then, if this be even 
substantially his meaning, it seems difficult to reconcile his views on 
Sarria's case with those expressed in the remainder of the quotation. 
If, on the other hand, this is not substantially his meaning, and, under the 
assumed facts, he would say that the New York law should, in the first 
instance, be determinative, as to Sarria's obligation, it then becomes, so it 
would seem, at least equally difficult to reconcile his approval of the 
Risdon case either with his views on King v. Sarria, as last supposed, 
or with his general views in favor of the lex loci contractus. 



